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life activities. Individual G is a dependent 
who is otherwise eligible for coverage, but is 
unable to engage in normal life activities. 
The plan has not allowed G to enroll for cov-
erage. 

(ii) Conclusion. In this Example 2, beginning 
on the effective date of section 9802 for the 
plan (January 1, 1998), the plan provision is 
not permitted under any good faith interpre-
tation of section 9802 or any guidance pub-
lished by the Secretary. Therefore, the plan 
is required, not later than May 8, 2001, to 
give G an opportunity to enroll (including 
notice of the opportunity to enroll), with 
coverage effective, at G’s option, either 
retroactively from January 1, 1998 or pro-
spectively from the date G’s request for en-
rollment is received by the plan. If G elects 
coverage to be effective beginning January 1, 
1998, the plan can require G to pay employee 
premiums for the retroactive coverage.

(iii) Individuals denied coverage based 
on a good faith interpretation of the 
law—(A) Opportunity to enroll required. 
If a plan has denied coverage to any in-
dividual before the first day of the first 
plan year beginning on or after July 1, 
2001 based in part on a health factor 
and that denial was based on a good 
faith interpretation of section 9802 or 
guidance published by the Secretary, 
the plan is required to give the indi-
vidual an opportunity to enroll (includ-
ing notice of an opportunity to enroll) 
that continues for at least 30 days, 
with coverage effective no later than 
July 1, 2001. Individuals required to be 
offered an opportunity to enroll in-
clude individuals previously offered en-
rollment without regard to a health 
factor but subsequently denied enroll-
ment due to a health factor. 

(B) Relation to preexisting condition 
rules. For purposes of Chapter 100 of 
Subtitle K, the individual may not be 
treated as a late enrollee or as a spe-
cial enrollee. Moreover, the individ-
ual’s enrollment date under the plan is 
the effective date for the plan de-
scribed in section 401(c)(1) or (3) of the 
Health Insurance Portability and Ac-
countability Act of 1996 (or, if the indi-
vidual otherwise first became eligible 
to enroll for coverage after that date, 
on the date the individual was other-
wise eligible to enroll in the plan). In 
addition, any period between the indi-
vidual’s enrollment date and the effec-
tive date of coverage is treated as a 
waiting period. 

(C) Example. The rules of this para-
graph (i)(3)(iii) are illustrated by the 
following example:

Example. (i) Facts. Individual H was hired 
by Employer Y on May 3, 1995. Y maintains 
a group health plan with a plan year begin-
ning on February 1. Under the terms of the 
plan, employees and their dependents are al-
lowed to enroll when the employee is first 
hired (without a requirement to pass a phys-
ical examination), and on each February 1 
thereafter if the individual can pass a phys-
ical examination. H chose not to enroll for 
coverage when hired in May of 1995. On Feb-
ruary 1, 1997, H tried to enroll for coverage 
under the plan. However, H was denied cov-
erage for failure to pass a physical examina-
tion. Shortly thereafter, Y’s plan eliminated 
late enrollment, and H was not given an-
other opportunity to enroll in the plan. 
There is no evidence to suggest that Y’s plan 
was acting in bad faith in denying coverage 
under the plan beginning on the effective 
date of section 9802 (February 1, 1998). 

(ii) Conclusion. In this Example, because 
coverage previously had been made available 
with respect to H without regard to any 
health factor of H and because Y’s plan was 
acting in accordance with a good faith inter-
pretation of section 9802 (and guidance pub-
lished by the Secretary), the failure of Y’s 
plan to allow H to enroll effective February 
1, 1998 was permissible on that date. How-
ever, under the transitional rules of this 
paragraph (i)(3)(iii), Y’s plan must give H an 
opportunity to enroll that continues for at 
least 30 days, with coverage effective no 
later than July 1, 2001. (In addition, Feb-
ruary 1, 1998 is H’s enrollment date under the 
plan and the period between February 1, 1998 
and July 1, 2001 is treated as a waiting pe-
riod. Accordingly, any preexisting condition 
exclusion period permitted under section 9801 
will have expired before July 1, 2001.)

[T.D. 8931, 66 FR 1397, Jan. 8, 2001, as amend-
ed at 66 FR 14077, Mar. 9, 2001]

§ 54.9811–1T Standards relating to ben-
efits for mothers and newborns 
(temporary). 

(a) Hospital length of stay—(1) General 
rule. Except as provided in paragraph 
(a)(5) of this section, a group health 
plan that provides benefits for a hos-
pital length of stay in connection with 
childbirth for a mother or her newborn 
may not restrict benefits for the stay 
to less than— 

(i) 48 hours following a vaginal deliv-
ery; or 

(ii) 96 hours following a delivery by 
cesarean section. 
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(2) When stay begins—(i) Delivery in a 
hospital. If delivery occurs in a hos-
pital, the hospital length of stay for 
the mother or newborn child begins at 
the time of delivery (or in the case of 
multiple births, at the time of the last 
delivery). 

(ii) Delivery outside a hospital. If deliv-
ery occurs outside a hospital, the hos-
pital length of stay begins at the time 
the mother or newborn is admitted as a 
hospital inpatient in connection with 
childbirth. The determination of 
whether an admission is in connection 
with childbirth is a medical decision to 
be made by the attending provider. 

(3) Examples. The rules of paragraphs 
(a)(1) and (2) of this section are illus-
trated by the following examples. In 
each example, the group health plan 
provides benefits for hospital lengths of 
stay in connection with childbirth and 
is subject to the requirements of this 
section, as follows:

Example 1. (i) A pregnant woman covered 
under a group health plan goes into labor 
and is admitted to the hospital at 10 p.m. on 
June 11. She gives birth by vaginal delivery 
at 6 a.m. on June 12. 

(ii) In this Example 1, the 48-hour period de-
scribed in paragraph (a)(1)(i) of this section 
ends at 6 a.m. on June 14.

Example 2. (i) A woman covered under a 
group health plan gives birth at home by 
vaginal delivery. After the delivery, the 
woman begins bleeding excessively in con-
nection with the childbirth and is admitted 
to the hospital for treatment of the excessive 
bleeding at 7 p.m. on October 1. 

(ii) In this Example 2, the 48-hour period de-
scribed in paragraph (a)(1)(i) of this section 
ends at 7 p.m. on October 3.

Example 3. (i) A woman covered under a 
group health plan gives birth by vaginal de-
livery at home. The child later develops 
pneumonia and is admitted to the hospital. 
The attending provider determines that the 
admission is not in connection with child-
birth. 

(ii) In this Example 3, the hospital length-
of-stay requirements of this section do not 
apply to the child’s admission to the hospital 
because the admission is not in connection 
with childbirth.

(4) Authorization not required—(i) In 
general. A plan may not require that a 
physician or other health care provider 
obtain authorization from the plan, or 
from a health insurance issuer offering 
health insurance coverage under the 
plan, for prescribing the hospital 
length of stay required under para-

graph (a)(1) of this section. (See also 
paragraphs (b)(2) and (c)(3) of this sec-
tion for rules and examples regarding 
other authorization and certain notice 
requirements.) 

(ii) Example. The rule of this para-
graph (a)(4) is illustrated by the fol-
lowing example:

Example. (i) In the case of a delivery by ce-
sarean section, a group health plan subject 
to the requirements of this section auto-
matically provides benefits for any hospital 
length of stay of up to 72 hours. For any 
longer stay, the plan requires an attending 
provider to complete a certificate of medical 
necessity. The plan then makes a determina-
tion, based on the certificate of medical ne-
cessity, whether a longer stay is medically 
necessary. 

(ii) In this Example, the requirement that 
an attending provider complete a certificate 
of medical necessity to obtain authorization 
for the period between 72 hours and 96 hours 
following a delivery by cesarean section is 
prohibited by this paragraph (a)(4).

(5) Exceptions—(i) Discharge of mother. 
If a decision to discharge a mother ear-
lier than the period specified in para-
graph (a)(1) of this section is made by 
an attending provider, in consultation 
with the mother, the requirements of 
paragraph (a)(1) of this section do not 
apply for any period after the dis-
charge. 

(ii) Discharge of newborn. If a decision 
to discharge a newborn child earlier 
than the period specified in paragraph 
(a)(1) of this section is made by an at-
tending provider, in consultation with 
the mother (or the newborn’s author-
ized representative), the requirements 
of paragraph (a)(1) of this section do 
not apply for any period after the dis-
charge. 

(iii) Attending provider defined. For 
purposes of this section, attending pro-
vider means an individual who is li-
censed under applicable State law to 
provide maternity or pediatric care and 
who is directly responsible for pro-
viding maternity or pediatric care to a 
mother or newborn child. 

(iv) Example. The rules of this para-
graph (a)(5) are illustrated by the fol-
lowing example:

Example. (i) A pregnant woman covered 
under a group health plan subject to the re-
quirements of this section goes into labor 
and is admitted to a hospital. She gives birth 
by cesarean section. On the third day after 
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the delivery, the attending provider for the 
mother consults with the mother, and the at-
tending provider for the newborn consults 
with the mother regarding the newborn. The 
attending providers authorize the early dis-
charge of both the mother and the newborn. 
Both are discharged approximately 72 hours 
after the delivery. The plan pays for the 72-
hour hospital stays. 

(ii) In this Example, the requirements of 
this paragraph (a) have been satisfied with 
respect to the mother and the newborn. If ei-
ther is readmitted, the hospital stay for the 
readmission is not subject to this section.

(b) Prohibitions—(1) With respect to 
mothers—(i) In general. A group health 
plan may not— 

(A) Deny a mother or her newborn 
child eligibility or continued eligibility 
to enroll or renew coverage under the 
terms of the plan solely to avoid the 
requirements of this section; or 

(B) Provide payments (including pay-
ments-in-kind) or rebates to a mother 
to encourage her to accept less than 
the minimum protections available 
under this section. 

(ii) Examples. The rules of this para-
graph (b)(1) are illustrated by the fol-
lowing examples. In each example, the 
group health plan is subject to the re-
quirements of this section; as follows:

Example 1. (i) A group health plan provides 
benefits for at least a 48-hour hospital length 
of stay following a vaginal delivery. If a 
mother and newborn covered under the plan 
are discharged within 24 hours after the de-
livery, the plan will waive the copayment 
and deductible. 

(ii) In this Example 1, because waiver of the 
copayment and deductible is in the nature of 
a rebate that the mother would not receive if 
she and her newborn remained in the hos-
pital, it is prohibited by this paragraph 
(b)(1). (In addition, the plan violates para-
graph (b)(2) of this section because, in effect, 
no copayment or deductible is required for 
the first portion of the stay and a double co-
payment and a deductible are required for 
the second portion of the stay.)

Example 2. (i) A group health plan provides 
benefits for at least a 48-hour hospital length 
of stay following a vaginal delivery. In the 
event that a mother and her newborn are dis-
charged earlier than 48 hours and the dis-
charges occur after consultation with the 
mother in accordance with the requirements 
of paragraph (a)(5) of this section, the plan 
provides for a follow-up visit by a nurse 
within 48 hours after the discharges to pro-
vide certain services that the mother and her 
newborn would otherwise receive in the hos-
pital. 

(ii) In this Example 2, because the follow-up 
visit does not provide any services beyond 
what the mother and her newborn would re-
ceive in the hospital, coverage for the follow-
up visit is not prohibited by this paragraph 
(b)(1).

(2) With respect to benefit restrictions—
(i) In general. Subject to paragraph 
(c)(3) of this section, a group health 
plan may not restrict the benefits for 
any portion of a hospital length of stay 
required under paragraph (a) of this 
section in a manner that is less favor-
able than the benefits provided for any 
preceding portion of the stay. 

(ii) Example. The rules of this para-
graph (b)(2) are illustrated by the fol-
lowing example:

Example. (i) A group health plan subject to 
the requirements of this section provides 
benefits for hospital lengths of stay in con-
nection with childbirth. In the case of a de-
livery by cesarean section, the plan auto-
matically pays for the first 48 hours. With 
respect to each succeeding 24-hour period, 
the participant or beneficiary must call the 
plan to obtain precertification from a utili-
zation reviewer, who determines if an addi-
tional 24-hour period is medically necessary. 
If this approval is not obtained, the plan will 
not provide benefits for any succeeding 24-
hour period. 

(ii) In this Example, the requirement to ob-
tain precertification for the two 24-hour peri-
ods immediately following the initial 48-hour 
stay is prohibited by this paragraph (b)(2) be-
cause benefits for the latter part of the stay 
are restricted in a manner that is less favor-
able than benefits for a preceding portion of 
the stay. (However, this section does not pro-
hibit a plan from requiring precertification 
for any period after the first 96 hours.) In ad-
dition, if the plan’s utilization reviewer de-
nied any mother or her newborn benefits 
within the 96-hour stay, the plan would also 
violate paragraph (a) of this section.

(3) With respect to attending providers. 
A group health plan may not directly 
or indirectly 

(i) Penalize (for example, take dis-
ciplinary action against or retaliate 
against), or otherwise reduce or limit 
the compensation of, an attending pro-
vider because the provider furnished 
care to a participant or beneficiary in 
accordance with this section; or 

(ii) Provide monetary or other incen-
tives to an attending provider to in-
duce the provider to furnish care to a 
participant or beneficiary in a manner 
inconsistent with this section, includ-
ing providing any incentive that could 
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induce an attending provider to dis-
charge a mother or newborn earlier 
than 48 hours (or 96 hours) after deliv-
ery. 

(c) Construction. With respect to this 
section, the following rules of con-
struction apply: 

(1) Hospital stays not mandatory. This 
section does not require a mother to— 

(i) Give birth in a hospital; or 
(ii) Stay in the hospital for a fixed 

period of time following the birth of 
her child. 

(2) Hospital stay benefits not mandated. 
This section does not apply to any 
group health plan that does not provide 
benefits for hospital lengths of stay in 
connection with childbirth for a moth-
er or her newborn child. 

(3) Cost-sharing rules—(i) In general. 
This section does not prevent a group 
health plan from imposing deductibles, 
coinsurance, or other cost-sharing in 
relation to benefits for hospital lengths 
of stay in connection with childbirth 
for a mother or a newborn under the 
plan or coverage, except that the coin-
surance or other cost-sharing for any 
portion of the hospital length of stay 
required under paragraph (a) of this 
section may not be greater than that 
for any preceding portion of the stay. 

(ii) Examples. The rules of this para-
graph (c)(3) are illustrated by the fol-
lowing examples. In each example, the 
group health plan is subject to the re-
quirements of this section, as follows:

Example 1. (i) A group health plan provides 
benefits for at least a 48-hour hospital length 
of stay in connection with vaginal deliveries. 
The plan covers 80 percent of the cost of the 
stay for the first 24-hour period and 50 per-
cent of the cost of the stay for the second 24-
hour period. Thus, the coinsurance paid by 
the patient increases from 20 percent to 50 
percent after 24 hours. 

(ii) In this Example 1, the plan violates the 
rules of this paragraph (c)(3) because coin-
surance for the second 24-hour period of the 
48-hour stay is greater than that for the pre-
ceding portion of the stay. (In addition, the 
plan also violates the similar rule in para-
graph (b)(2) of this section.)

Example 2. (i) A group health plan gen-
erally covers 70 percent of the cost of a hos-
pital length of stay in connection with child-
birth. However, the plan will cover 80 per-
cent of the cost of the stay if the participant 
or beneficiary notifies the plan of the preg-
nancy in advance of admission and uses 
whatever hospital the plan may designate. 

(ii) In this Example 2, the plan does not vio-
late the rules of this paragraph (c)(3) because 
the level of benefits provided (70 percent or 
80 percent) is consistent throughout the 48-
hour (or 96-hour) hospital length of stay re-
quired under paragraph (a) of this section. 
(In addition, the plan does not violate the 
rules in paragraph (a)(4) or (b)(2) of this sec-
tion.)

(4) Compensation of attending provider. 
This section does not prevent a group 
health plan from negotiating with an 
attending provider the level and type 
of compensation for care furnished in 
accordance with this section (including 
paragraph (b) of this section). 

(d) Notice requirement. See 29 CFR 
2520.102–3(u) and (v)(2) for rules relating 
to a notice requirement imposed under 
section 711 of the Employee Retirement 
Income Security Act of 1974 (29 U.S.C. 
1181) on certain group health plans that 
provide benefits for hospital lengths of 
stay in connection with childbirth. 

(e) Applicability in certain States—(1) 
Health insurance coverage. The require-
ments of section 9811 and this section 
do not apply with respect to health in-
surance coverage offered in connection 
with a group health plan if there is a 
State law regulating the coverage that 
meets any of the following criteria: 

(i) The State law requires the cov-
erage to provide for at least a 48-hour 
hospital length of stay following a vag-
inal delivery and at least a 96-hour hos-
pital length of stay following a deliv-
ery by cesarean section. 

(ii) The State law requires the cov-
erage to provide for maternity and pe-
diatric care in accordance with guide-
lines established by the American Col-
lege of Obstetricians and Gyne-
cologists, the American Academy of 
Pediatrics, or any other established 
professional medical association. 

(iii) The State law requires, in con-
nection with the coverage for mater-
nity care, that the hospital length of 
stay for such care is left to the decision 
of (or is required to be made by) the at-
tending provider in consultation with 
the mother. State laws that require the 
decision to be made by the attending 
provider with the consent of the moth-
er satisfy the criterion of this para-
graph (e)(1)(iii). 

(2) Group health plans—(i) Fully-in-
sured plans. For a group health plan 
that provides benefits solely through 
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health insurance coverage, if the State 
law regulating the health insurance 
coverage meets any of the criteria in 
paragraph (e)(1) of this section, then 
the requirements of section 9811 and 
this section do not apply. 

(ii) Self-insured plans. For a group 
health plan that provides all benefits 
for hospital lengths of stay in connec-
tion with childbirth other than 
through health insurance coverage, the 
requirements of section 9811 and this 
section apply. 

(iii) Partially-insured plans. For a 
group health plan that provides some 
benefits through health insurance cov-
erage, if the State law regulating the 
health insurance coverage meets any of 
the criteria in paragraph (e)(1) of this 
section, then the requirements of sec-
tion 9811 and this section apply only to 
the extent the plan provides benefits 
for hospital lengths of stay in connec-
tion with childbirth other than 
through health insurance coverage. 

(3) Preemption provisions under ERISA. 
See 29 CFR 2590.711(e)(3) regarding how 
rules parallel to those under paragraph 
(e)(1) of this section relate to other pre-
emption provisions under the Em-
ployee Retirement Income Security 
Act of 1974. 

(4) Examples. The rules of this para-
graph (e) are illustrated by the fol-
lowing examples:

Example 1. (i) A group health plan buys 
group health insurance coverage in a State 
that requires that the coverage provide for 
at least a 48-hour hospital length of stay fol-
lowing a vaginal delivery and at least a 96-
hour hospital length of stay following a de-
livery by cesarean section. 

(ii) In this Example 1, the coverage is sub-
ject to State law, and the requirements of 
section 9811 and this section do not apply.

Example 2. (i) A self-insured group health 
plan covers hospital lengths of stay in con-
nection with childbirth in a State that re-
quires health insurance coverage to provide 
for maternity care in accordance with guide-
lines established by the American College of 
Obstetricians and Gynecologists and to pro-
vide for pediatric care in accordance with 
guidelines established by the American 
Academy of Pediatrics. 

(ii) In this Example 2, even though the 
State law satisfies the criterion of paragraph 
(e)(1)(ii) of this section, because the plan pro-
vides benefits for hospital lengths of stay in 
connection with childbirth other than 
through health insurance coverage, the plan 

is subject to the requirements of section 9811 
and this section.

(f) Effective date. Section 9811 applies 
to group health plans for plan years be-
ginning on or after January 1, 1998. 
This section applies to group health 
plans for plan years beginning on or 
after January 1, 1999. 

[T.D. 8788, 63 FR 57554, Oct. 27, 1998]

§ 54.9812–1T Parity in the application 
of certain limits to mental health 
benefits (temporary). 

(a) Definitions. For purposes of this 
section, except where the context 
clearly indicates otherwise, the fol-
lowing definitions apply: 

Aggregate lifetime limit means a dollar 
limitation on the total amount of spec-
ified benefits that may be paid under a 
group health plan for an individual (or 
for a group of individuals considered a 
single unit in applying this dollar limi-
tation, such as a family or an employee 
plus spouse). 

Annual limit means a dollar limita-
tion on the total amount of specified 
benefits that may be paid in a 12-
month period under a plan for an indi-
vidual (or for a group of individuals 
considered a single unit in applying 
this dollar limitation, such as a family 
or an employee plus spouse). 

Medical/surgical benefits means bene-
fits for medical or surgical services, as 
defined under the terms of the plan, 
but does not include mental health 
benefits. 

Mental health benefits means benefits 
for mental health services, as defined 
under the terms of the plan, but does 
not include benefits for treatment of 
substance abuse or chemical depend-
ency. 

(b) Requirements regarding limits on 
benefits—(1) In general—(i) General par-
ity requirement. A group health plan 
that provides both medical/surgical 
benefits and mental health benefits 
must comply with paragraph (b) (2), (3), 
or (6) of this section. 

(ii) Exception. The rule in paragraph 
(b)(1)(i) of this section does not apply if 
a plan satisfies the requirements of 
paragraph (e) or (f) of this section. 

(2) Plan with no limit or limits on less 
than one-third of all medical/surgical ben-
efits. If a plan does not include an ag-
gregate lifetime or annual limit on any 
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